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U.S. Départment of Justice

Immigration and Naturalization Service

OFFICE OF ADMINISTRATIVE APPEALS
425 Eye Streer NNW. .
ULLB, 3rd Floor
Washington, DD.C. 20536

Office: Vienna __ Date: AUG 22 2000

IN RE: Appliéant:

APPLICATION: Application for Waiver of Grounds of Inadmissibility under §
' 212(h) of the Immigration and Nationality Act, 8 U.5.C, 1182(h)

IN BEHALF OF APPLICANT:
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INSTRUCTIONS %
This is thf: decnsmn in your case. All documents have been retu to the ofﬁce which originally decided your case, Any

- further inquiry must be made 1o that office.

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with the
information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state the
reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must be filed
within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103.5(2)(1){i).

If you have pew or additional mformatxon which you wish to have considered, you may file a motion to reopen. Such a
motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to reopen,
except that failure to file before this period expires may be excused in the discretion of the Service where it is
demonsirated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the office which originally decided your case along with a fee of $110 as reqmrecl under
8 C.F.R. 103.7. .

FOR THE ASSOCIATE COMMISSIONER

. dministrative Appeals Office
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DISCUSSION: The waiver appllcatlon was denied by the Officer in
Charge, Vienna, Austria, and is now before the Associate
Commissioner for ‘Examinations on appeal The appeal willi be
dismissed.

The applicant is a native and citizen of Poland who was found to ke
inadmissible to the United States under § 212(a) (2) (A) (i) {I) of the
Immigraticn - and - Nationality  Act (the . Act}, 8 U.s.C.

1182 (a) (2) (A) (1) {I), for having been convicted of a crime involving
moral turpitude. The applicant is the unmarried son of a lawful
permanent resident father and naturalized United States citizen
mother. He is the beneficiary of an approved petition for alien
relative filed by his father. The applicant seeks a waiver of this
bar to admission as provided under § 212 (h) of the Act, 8 U.S.C.
1182 (h), to reside with his parents in the United States.

The officer in charge concluded that the applicant had failed to
establish that extreme hardship would be imposed upon his
qualifying relatives and denied the application accordingly.

On appeal, counsel states the Service  abused its discretion in
failing to carefully'consider the extrems hardship resulting to the
applicant’s mother, she is in poor health, she is not wealthy and
cannot afford the type of care that the appllcant would provide for
her at no cost, the applicant has expressed remorse for his conduct
which led to the misdemeanor conviction and the sanction imposed
agalnst him in denying him a visa does not f£it the gravity of his .
crime. On July 29, 1999 counsel stated that a written brief would
be forthcoming in 30 days. More than 11 months have elapsed and no
additional documentation has been included in the record.
Therefore, a decision will be entered based on the present record.

Section 212{(a) CLASSES OF ALIENS INELIGIBLE FOR VISAS OR
ACMISSICHN. -Except as otherwise provided in this Act, aliens who are
ineligible under the following paragraphs are ineligible to receive
visas and ineligible to be admitted to the United States:

{(2) CRIMINAL AND RELATED GROUNDS. -
(A) CONVICTION OF CERTAIN CRIMES. -

(i) IN GENERAL.-Except as provided in clause (ii},
“any alien convicted of, or who admits having committed,
or who admits committing acts which constitute the
ecgential elements of-

(I) & crime involving moral turpitude
{other than a purely political cffense) or an
attempt or conspiracy to commit such a crime,
is inadmissible.

Section 212(h) WAIVER OF SUBSECTION (a) (2) (A} (i) (I}, (11}, (B),

{D), AND (E).-The Attorney General may, in his dlscretlon, waive
application of subparagraph (A) (i) (I), 1f-

1) (A) in the case of any immigrant it is established to
the satisfaction of the Attorney General that-
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(i}...the activities for which the alien is:
inadmissible occurred more than 15 years before the date
of the alien’s application for a visa, admission, or
adjustment of status,

{ii) the admission to the United States of such
alien would not be contrary to the national welfare,
safety, or security of the United States, and

(iii} the alien has been rehabilitated;. or

(B) in the case of an immigrant' who is the spouse,:
parent, son, or daughter of a citizen of the United
States ‘or an alien lawfully admitted for permanent
residence if it is established to the satisfaction of the
Attorney General that the alien’s denial of admission
would result in extreme hardship to the United States
citizen or lawfully resident spouse, parent, son, or
daughter of such alien; and

{2) the Attorney General, in his discretion, and pursuant
to such terms, cenditions and procedures as he may by
requlations prescribe, has consented to the alien‘s
applying or reapplying for a visa, for admission to the
United States, or for adjustment of status.

No waiver shall be provided under this subsection in the

case of an alien who has been convicted of (or who has:
admitted committing acts that constitute) murder or-
criminal acts involving torture, or an attempt or

.conspiracy to commit murder cor a criminal act involving -
torture. No waiver shall be granted under this subsection

in the case of an alien who has previously besen admitted

to the United States as an alien lawfully admitted for

permanent residence if either since the date of such

admission the alien has been convicted of an aggravated

felony or the alien has not lawfully resided continuously

in the United States for a pericd of not less than 7

years immediately preceding the date of initiation of

proceedings to remove the alien from the United States.

No court shall have jurisdiction to review a decision of

the Attorney General to grant or deny a waiver under this

subsection.

Here, fewer than 15 years have elapsed since the applicant
committed his last violation. Therefore, he is ineligible for the
waiver prcvided by § 212(h) (1} (A) of the Act.

Section 212(h) (1) (B) of the Act provides that a waiver of the bar
to admisgion resulting from inadmissibility  under §
212 (a) (2) () {1) (I} of the Act is dependent first upon a showing
that the bar imposes an extreme hardship on a qualifying family
member. The key term in the provision is "extreme." Therefore, only
in cases of great actual or prospective injury tc the gqualifying
relative(s) will the bar be removed. Common results of the bar,
such as geparation or financial difficulties, in themselwves, are
insufficient to warrant approval of an application unless combined
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with much more extreme impacts. Matter of Ngai, 19 I&N. Dec. 245

(Comm. 1984). "Extreme hardship" to an alien himself cannot be
‘considered in determining eligibility for a § 212(h) waiver cof
‘inadmissikbility. Matter of Shaughnessy, 12 I&N Dec. 810 (BIA 1968}.

The record reflects that the applicant was convicted on October 30,
11996 of giving false testimeony in the trial of two of his friends.

He was sentenced to six wmonths imprisonment and fined. Imposition
of sentence was suspended and he was placed on probaticn for two
years. '

The record contains statements from the applicant’s mother in which
she indicates that she is becoming older and needs her son’s
assistance for everyday life matters, she has been separated from
him for nine years and she has been so distressed that she has
sought out the assistance of a clinical psychologist to assist herxr
in coping with the distress. These assertions are unsupported in
the record.

A review of the documentation in the record, when considered in its
totality, reflects that the applicant has failed to show that the
qualifying relative would suffer extreme hardship over and above
the normal economic and social disruptions involved in the removal
of a family member. Having found  the applicant statutorily
ineligible for relief, no purpose would be served in discussing
whether the applicant merits a waiver as a matter of discretion.

In proceedings for application for waiver of grounds of
inadmissibility under § 212(h), the burden of establishing that the
application merits approval remains entirely with the applicant.
Matter of Ngai, supra. Here, the applicant has not met that burden.
Accordingly, the appeal will be dismissed.

‘ORDER: The appeal is dismissed.



